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WALLER, JUSTICE, FOR THE COURT:
1.  Soottye R. Hooker and Clinton Grice Rotenberry, X., were soleand equd bendficiaries of atrud.
Hooker made an offer to sdl Rotenberry her one-hdf interet in afam held by the trus.  Rotenberry
accepted the offer, but Hooker rgected the acogptance because of a percaived miscongruction of the
offer. Rotenberry'sdam for gpecific performance was denied because the chancery court found thet there
was never an agreement with regard to the contract price and a unilateral mistake permitted recisson of
the contract. We find that the chancdlor was not manifestly wrong in finding unilaterd mistake which
warranted rescisson of the contract.

FACTS



2.  Clinton Gilliam Rotenberry established atrug, the corpus of which consgted of farmland, bank
gtocks, and other acoounts. The trust provided for digribution to the remainder benefidiaries, Clinton G.
Rotenberry, J., and Scottye R. Hooker, upon the deeth of thelagt remainingincomebendfidary. Thelagt
remaning income benefidary died in 1997. At the time of termination, the trust's corpus conssted of
Trustmark bank stock, various bank accounts, aleasehold interest intwo lots on the reservair, ajudgment
entered againd a prior trustee, severd policies of life insurance, and a 3,262 acre farm in Panola and
Tdlahatchie Counties

18.  Thefamistheasst a issueinthislitigation. Rotenberry and Hooker eech had aone-hdf interest
in the remainder assats. A prior trustee had borrowed money from the Met Life Company and had given
adead of trust on the farmland to secure the indebtedness. This debt hed a balance of $459,000 &t the
time of the termination of the trud,

4. Upon termination, the trustee began preparing for digribution of theassats. Effortswere medeto
didribute separate assets to Raotenberry and Hooker. Rotenberry made it known that he was interested
inpurchasing Hooker'sportion of thefarmland. Thetrustee hed been ableto collect $150,000 ayear from
leesing thefarmland. If Rotenberry and Hooker were unable to reach an agreement on the 3,262 acres,
thenthe trustee was prepared to partition the property, with the result being that each would take one-half
of the property and each would assume one-hdf of the Met Life debt.

%.  OnDecember 2, 1998, Patrick H. Johnson, asatorney for Hooker, communicated an offer to sdl
her interegt in the farmland to Rotenberry's atormey. The letter pecdificaly sated, "Earlier today | gpoke
with Scottye and sheauthorized meto offer to sdl to Clint her undivided one-hdf interest inthe 3,262 acres
of thePanolaand Tdlahetchie County farm land for $1,062,500 lessthe b ance of the debt due Met Life”

The offer made "time of the essence’ and dlowed only one day for acogptance.



6.  On December 3, 1998, Rotenberry authorized his atorney to accept the offer. His offer was
communicated by letter trangmitted by facamile which sated, "I am authorized by Clint to acogpt and do
hereby accept the offer of Scottye Hooker to sdll to Clint her undivided one-hdf interest inthe 3,262 acres
of thePanolaand Tdlahatchie County farm land for $1,062,500 lessthe b ance of the debt due Met Life"
7. OnDecember 7, 1998, Rotenberry, through hisattorney, sent asecond |etter to Hooker's counsel
gating that hewaswilling to place $100,000 in escrow pending the completion of the sdeif Hooker would
sgnadocument authorizing Rotenberry to enter into afarm leese pending thedosing. Thefarm leasefrom
the preceding year had expired, and Hooker was attempting to secureanew farm leaseto ensuretheland
would continue to be active and income producing.
8.  On December 9, 1998, Rotenberry, through his atorney, sent athird letter to Hooker's counsel
gaing hewasimmediately reedy to tender the sum of $603,500.00 ($1,062,500.00 lessthe $459,000.00
baance due on the Met Life debt) to findize the transaction. Thisletter brought an immediate response
from Hooker's attorney who consdered the assessment of dl of the debt instead of one-hdf as a
counteroffer and rgected the same. The December 9 letter Sated:

It was my dient'sintent on December 3, 1993, asit has been over the lagt severd months

of negatiaions, to etablish a price for her interest in the farmland and to proceed from

there with negoatiating the remainder of the transaction once the offer was acoepted . . . .

Thefacts and pattern of conduct date avery dear and convindng casethat thissalewas

and continued up to this point to be in the process of negatiation and had never been

findized . . .. Your client's December 9, 1998 offer to purchase Scottye's one half

undivided interest less the tota on the entire piece of property rather than the debt

atributable to her one hdf interest fliesin theface of equity and istotally unacceptableand

is hereby regected.
Rotenberry'sattorney disagreed with thisassessment and responded with al etter dated December 9, 1998,

indicating a ded was struck and he was reedy to perform. This|etter Sated:



Y ou dtempt to characterize my earlier letter of December 9, 1998, asanew offer but it

obvioudy isnat. Itismerdy aletter tendering full payment of the purchese pricewhich hed

been agread to in prior written communications between us which were authorized and

approved by our dients . . . [T]he origind offer by your dient was not for $1,062,500

less one hdlf of the debt due to Met Life but was for the amount 'less the balance of the

debt dueMet Life Thisoffer hasbeen made by your dient and acogpted by mine. 1t only

remainsto befulfilled by bath of our dientsand, as| haveinformed you, my dient dands

ready to perform.
19.  Rotenberry therediter filed a complaint seeking spedific performance. A bench trid was hdd in
whichtestimony was heard from only two witnesses, the attorneyswho represented the parties a thetime
of the dleged offer and the dleged acceptance. The chancellor denied Rotenberry's request for specific
performance and found that there was no mesting of the minds regarding the amount of Met Life debt to
be deducted. She then gpplied the doctrine of unilatera mistake and rescinded the contract.

STANDARD OF REVIEW
110. Theinitid question of whether acontract isambiguousisameter of law. Lamb Constr. Co. v.
Town of Renova, 573 So. 2d 1378, 1383 (Miss 1990). If found ambiguous, the subsequent
interpretation of the contract isafinding of fact. 1d. We will uphold achancdlor'sfindingsof factsunless
they aremanifestly wrong or againg theovaewhdming weight of theevidence. Richardson v. Riley, 355
So. 2d 667, 668 (Miss. 1978).
DISCUSSION
l. WHETHER THE CHANCERY COURT ERRED BY
FINDING THAT THERE HAD BEEN NO MEETING
OF THE MINDSOF THE PARTIES.

111. Rotenberry arguesthat Hooker isproceduraly barred from rasing theissue of ambiguity because

shefailed to plead ambiguity inthetrid court. Hedso assartsthat the chancdlor erred by finding therewas



no medting of the minds regarding the amount of Met Life debt to be deducted from the price Sated in
Hooker's offer.

112.  The argument that Hooker is barred from raising the issue of contract ambiguity because of a
procedurd bar iswithout merit. We have hdd thet "ambiguity isnot adefensethat one mugt afirmativdy
st foth” Century 21 Deep South Props., Ltd. v. Keys, 652 So. 2d 707, 717 (Miss. 1995).
"Ambiguity andyds unlike afirmaive defense andyds is by its very naure a necessary gep in the
examinaionof every contract.” | d. & 717. Whilenot expliatly sst out asan affirmative defense, Hooker
did, on thefirg page of her answer, date, "The offer is ambiguous in thet the term ‘the delot’ is a broad
reference a best which could be congtrued and interpreted severd different ways."

113.  Rotenberry arguesthat the chancdlor ered infinding therewasno meeting of themindsasto the
price in the agreement and dlowing extrindc evidence We agree. The dements of avaid contract are
"(1) two or more contracting parties, (2) congderation, (3) an agreement that is auffidently definite, (4)
patieswith legd cgpadity to meke a contract, (5) mutua assent, and (6) no legd prohibition preduding
contract formetion.” Lanier v. State, 635 So. 2d 813, 826 (Miss. 1994). A contractisunenforcegble
if the materid terms are not auffidently definite. Leach v. Tingle, 586 So. 2d 799, 802 (Miss. 1991).
Priceisan essantid term that must be stated with spedificity. 1d. a 803. The contract failswhentheprice
has not been stated with spedificity. 1d.

114.  When examining a contract, a court should first examine the four corners of the contract to
determine how to interpret it. McKee v. McKee, 568 So. 2d 262, 266 (Miss. 1990). If the language
in the contract is dear and unambiguous the intent of the contract must be effectuated. Pfisterer v.

Noble, 320 So. 2d 383, 384 (Miss. 1975) See also Pursue Energy Corp. v. Perkins, 558 So. 2d



349, 352 (Miss. 1990). Vagueness and ambiguity are more srongly condrued againg the party drafting
the contract. Lamb Constr. Co. v. Town of Renova, 573 So. 2d a 1383. Only when theintent of the
patiesis not cdear the Court should then resort to extringc evidence. Perkins, 558 So. 2d. at 353.
Hooker's arigind letter which offered to sdl her hdf of the farm sates'the price lessthe amount due Met
Life" Nowhereintheletter doesit indicate Hooker would only pay one-hdf of theamount owed Met Life.
Sncetheletter was dear and unambiguous the chancdlor should not have looked outddeitsfour corners
to determine the parties intentions.* Once accepted by Rotenberry, Hooker's letter offering to sdll her
interegt in the land created avalid agreament.
. WHETHER THE CHANCELLOR ERRED BY

FINDING THAT THEDOCTRINE OF UNILATERAL

MISTAKE REQUIRES THE CONTRACT TO BE

RESCINDED.
115.  Rotenberry argues that the chancdlor erred in finding thet Hooker was entitled to recisson of the
contract due to unilaterd misake. He dams that Hooker is barred from raigng the issue of unilaterd
mistake on gpped because dhe faled to rase the issue in the trid court, and thet the evidence does not
support afinding of unilaterd mistake. We do not agree
116.  While Hooker did not assert unilaterd mistake in her pleadings, the chancdlor mede specific
findingsin resolving theissue. Therefore we are not limited in our review of theissue. See Boutwell v.
Merritt, 232 Miss. 811, 100 So. 2d 604, 815 (1958).
117.  Wehodthat thechancdlor'sfinding of unilaterd migakewasnot manifestly wrong. InMissssppi,
equity will prevent an intolerable injustice such as where a party has gained an unconscionable advantage

by migake and the mistaken party is not grosdy negligent:

! Contrary to Presiding Justice McRae's dissent, we find the agreement clear and unambiguous.
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But wherethe migtakeis of S0 fundamentd acharacter, thet the minds of the partieshave

never, infact, met; orwher e an unconscionable advantage has been gained, by

mer e mistake or misgpprehension; and there was no gr oss negligence on the part

of the plaintiff, either in fdling into the eror, or in not sooner daiming redress; and no

intervening rights have accrued; and the partiesmay dill beplacedin statu quo; equity

will interfere,initsdiscretion, in order to prevent intolerableinjustice.

Thisis the dearly defined and wel established rule upon the subject, in courts of equity,

bath in England and America
Miss. State Building Comm'n v. Becknell, 329 So. 2d 57, 60-61 (Miss. 1976) (quoting State
Highway Comm'n v. State Constr. Co., 203 Or. 414, 280 P.2d 370, 380 (1955) (itdicsin origind

& boldface added).

118.  The chancdllor reviewed the dedlings between the parties and found that neither party had an
obligation to pay any more than one-hdf of the deot. Asthe chancdlor noted, "[i]f the parties could not
agree upon atenant to lease the property in order to keep the property active and producing income, in
which both partieswould be entitled to hare equidly in the prafits, then why would [Hooker] agreeto s
her interest less the debat to be deducted fromthe asking price” 1t is Smply counterintuitive to think thet
Hooker would knowingly and conscioudy sdl her one-hdf interest in the farmland less the amount of the
entir e debt when shewas only obligated to pay one-hdf of it. A mistaketo thetuneof $230,000 bestows
an "unconscionable advantage' upon Rotenberry.

119.  Thereis no evidence that Hooker was negligent. She contacted Rotenberry as soon as she
redized he had seized upon an obvious eror.  No intervening rights have accrued, no escrow wss paid
or accepted and the parties never changed the pogitions they held before Hooker's offer. The chancellor
recognized the fundamentd injugtice of holding Hooker to such an obligation. As such, her findingswere

not manifegtly erroneous



CONCLUSION
120.  Although the chancdlor ered in dlowing extringc evidence to determine thet the parties did not
agree to the amount to be deducted from the price in the agreement, we find that the chancdlor did not
abuse her discretion in finding thet unilaterd migtake entitted Hooker to rescind the contract. The
chancdlor's judgment is affirmed.
121. AFFIRMED.
PITTMAN,CJ.,SMITH,P.J.,EASLEY,CARLSONAND GRAVES, JJ.,CONCUR.

McRAE, PJ., DISSENTSWITH SEPARATE WRITTEN OPINION. COBB AND DIAZ,
JJ., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

22. Themgority erroneoudy findsthat Clinton Grice Rotenbary, . ("Clint") isnot entitled to spedific
performance of an agreement between himsdf and his Sgter Scottye R. Hooker (“Scottye'), wherein
Scottye agreed to sde Clint her one hdf of the interest in certain farmland which hed been hddin trust for
their benefit and distributed upon the degth of the last remaining income beneficiary.  The facts and
goplicable law on this subject support afinding thet avaid agreement between Soattye and Clint existed
for the sdeof thefarm interest and specific performance of thisagreement isthe equitable and gppropriate
remedy. For these reasons, | dissant.
123.  Inorder to fully undergand the agreaments between Scottye and Clint concerning the sdle of the
farm interest; the following facts mugt be recited:

(1)  Parick H. Johnson ("Pete'), asatorney for Soottye, communicated an offer to sl

her interest in the farmland to Clint's attorney. The letter spedificdly Sated:
"Earlier today | spoke with Scottye and she authorized meto offer

to sell to Clint her undivided one-half interest in the 3,262
acres of the Panola and Tallahatchie County farm land for



@
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©)

$1,062,500 less the balance of the debt due Met Life"
(emphasis added).

The offer mede "time of the essence’ and dlowed only one day for acceptance.

Theregfter, Clint authorized his atorney to accept the offer.  His offer was
communicated by |etter trangmitted by facamile. The letter Spedificaly Sated:
| an authorized by Clint to accept and do hereby accept the
offer of Scottye Hooker to sell to Clint her undivided one-
half interest in the 3,262 acres of the Panola and
Tallahatchie County farm land for $1,062,500 less the
balance of the debt due Met Life.

(emphasis added).

Pressured by the necessity to execute alease upon the farm land; Clint, through
his etorney, sent aletter to Scottye's counsd Sating thet he was willing to place
$100,000 in escrow pending the completion of the sale, if Scottye would Sgn a
document authorizing Clint to enter into afarm leese pending thedosing. Thefarm
lease from the proceeding year had expired and Clint was attempting to securea
new farm lease to ensure the land would continue to be active and income
producing.

Clint, through his atorney, sent another letter to Soottye's counsd communicated
hewasimmediatdly ready to tender the sum of $603,500.00 ($1,062,500.00 less
the $459,000.00 balance due on the Met Life debt) to findize the transaction.

This letter brought an immediate response from Pete, Scottye's atorney. Pete

dated:
It was may dient'sintent on December 3, 1998, as it has been over the
lagt severd months of negatiations, to establish aprice for her interest in
the farmland and to proceed from there with negatiating the remainder of
the transaction once the offer was accepted . .. The facts and pattern
of conduct deate avery dear and convinang case that this sdewas and
continued up to thispaint to bein the process of negoatiation and had never
beenfindized ... Your dient's December 9, 1998 offer to purchease
Scottye's one half undivided interes less the tota on the entire price of
property rether than the detat attributableto her one hdf interest fliesinthe
face of equity and istotaly unacceptable and is hereby rgected.

Clint's atorney responded Sating thet:
Y ouattempt to characterize my earlier letter of December 9, 1998, asanew offer
but it cbvioudy isnat. It ismerdy aletter tendering full payment of the purchese



pricewhich hed been agread to in prior written communicationsbetween uswhich
were authorized and gpproved by our dients ... [T]he origind offer by your
dient wasnot for $1,062,500 lessone hf of the debt dueto Met Life but wasfor
the amount 'less the balance of the debt dueMet Lifé  Thisoffer hasbeen made
by your dient and acoepted by mine. 1t only remainsto befulfilled by both of our
dientsand, as| have informed you, my dient sands reedy to perform.

(7)  Fdlowingthecdlgpseof dl negatiaionsto findizethe sde, Clint filed acomplaint
seeking specific performance.

(8 A benchtrid washddinwhichtesimony was heard from only two witnesses the
atorneys who represented the parties a the time of the dleged offer and the
dleged acceptance. Thetestimony revedled that Pete, Scottyes atorney and her
solewitness, had a vested interest in the outcome of the proceeding. Pete, dong
withhislaw partner, had acquired title to the hunting and fishing rightsto Scottyes
hdlf of the property. She owed him legd fees for past services and indtead of
paying for thase savicestrandferred title to the hunting and fishing rightsto her half
of theland. Additiondly, evidence presented showed that an gppraisd of the
property had determined the entire 3, 262 acres to be worth $2,031,000.

(99  Ultimady, the Chancdlor entered a Find Order denying Clint's request for
goadfic paformance and finding ambiguity and a unilaterd midtake entitling
Scottye to rescisson of the contract.

124.  Under the gpplicable rules of contract condruction, the doctrine of unilateral midake,
and the law regarding specific performance, abinding agreement between Scottye and Clint
exiged for which spedific parformance is an gopropriate and equitable remedy.

l. UNDER THE APPLICABLE RULES OF CONTRACT LAW, THE
CONTRACT IS UNAMBIGUOUS, PRECLUDING THE
ADMISSION OF PAROL EVIDENCEANDENTITLINGCLINTON
G.ROTENBERRY, JR. TO SPECIFIC PERFORMANCE.

125. "Avdidcontract must indudethefollowing essentid dements (1) two or morecontracting parties,
(2) condderation, (3) an agreament thet is sufficiently definite, (4) parties with legd cgpaaity to meke a
contract, (5) mutud assent, and (6) no legd prohibition preduding contract formation.” Lanier v. State,

635 S0.2d 813, 826 (Miss. 1994); Hunt v. Coker, 741 So.2d 1011, 1015 (Miss. Ct. App. 1999). "It
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isawd|-established rule thet to make acontract by correspondence. . . one must make aproposition and
the other acoept the same as mades in other words, the minds of the parties must meet upon a definitive
proposition and its acceptance as made” Hollister v. Frellsen, 148 Miss. 568, 114 So. 385, 386
(1927). A contract becomes binding and enforceable upon the acoeptance of the offer. Edwards v.
Wurstler Qil Co., 688 So0.2d 772, 775 (Miss. 1997) (citing Sweet Home Water & Sewer Assn v.
Lexington Estates, L td. 613 S0.2d 864, 871 (Miss. 1993); Houston Dairy I nc. v. John Hancock
Mut. Lifelns. Co., 643 F.2d 1185, 1186 (5th Cir. 1981); Williamsv. Favret, 161 F.2d 822, 824
(5thCir. 1947)). A contractisaufficently definite"if it contains matterswhichwoul d enablethe court under
proper rulesof condructionto ascertainitsterms™ Leach v. Tingle, 586 So.2d 799, 802 (Miss. 1991);
Hunt, 741 So.2d at 1014.

126. Here, itisdear that a contract formation did occur.  Scottye offered and Clint accepted. His
acceptance dted her offer word for word. The offer and acceptance induded dl the essentid dementsto
acontract. There were two parties, Scottye and Clint. Consideration of "$1,062,500 lessthe bdance of
the Met Life debt”" was sated in both the offer and acceptance. The agreement sated theland to be sold,
the purchase price, the paties, and even made "time of the essence”  Both Scottye and Clint have legd
cgpacity to contract. They mutudly assented to the offer.  Thereareno legd prohibitions preduding the
land sdle contract.

27.  Soottye argues, and the mgority finds, that there was no meeting of the minds "since she didnt
mean what was written." Such afinding iswithout merit. Scottye was careful in her land sde offer. She
even hired an atorney to make the offer and complete the transaction. Her atorney even tediified that

Scottye isthe onewho st theprice. Hedso acknowl edged thet the hunting and fishing rights he acquired
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from Scottye were worth more than thelegd bills owed to him. Further, hetestified that Scottye required
no gppraisal or expert advice before she agreed to convey him the hunting and fishing rights

128. Also, the mgority holdsthat the chancdlor correctly found thet the contract was ambiguous. The
Court's andys's when confronted with the interpretation of acontract isthreetiered. "Firg, the court will
atempt to asoartain intent by examining the language contained within the ‘four cormers of the insrument
indigoute” Pursue Energy Corp. v. Perkins, 558 So.2d 349, 352 (Miss. 1990) (citing Pfisterer
v.Noble, 320 S0.2d 383, 384 (Miss. 1975)). Seealso Thornhill v. System Fuels, Inc., 523 So.2d
983, 998 (Miss. 1988) (halding thet it isthe duty of acourt to condrue an indrument aswritten). Second,
"[i]f examingtion s0ldy of the language within the ingrument's four corners does not yidd a dear
understanding of the parties intent, the court will [implement] . . . gpplicable ‘canons of congruction.”
Pursue Energy Corp., 558 So.2d a 352 dting Clark v. Carter, 351 So.2d 1333, 1334 & 1336
(Miss. 1977). See also St. Regis Pulp & Paper Co. v. Floyd, 238 So.2d 740, 744 (Miss. 1970)
(hdlding the court should give gret weght to thewriting in theingrument when determining intent)). Third,
“if intent remains unasocertainable (i.e, the indrument is il consdered ambiguous), then the court may
resort to [the] . . . congderation of extrindc or pardl evidence” Pursue Energy Corp., 558 So.2d at
353.

A. FOUR CORNERS OF THE INSTRUMENT

129. The god of the court isto give effect to the intention of the parties. "The genegrd ruleistheintention
of the parties mugt be drawn from the words of the whole contract, and if, viewing the language used, it is
dear and expliat, then the court mugt giveeffect to thiscontract unlessit contravenespublic policy.” Jones
V. Mississippi Farms Co., 116 Miss. 295, 76 So. 880, 884 (1917). "One should look to the four

corners of the contract whenever possible to determinehow tointerpretit.” Warwick v. Gautier Util.
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Dist., 738 S0.2d 212, 214 (Miss. 1999) (citing M cKee v. McKee, 568 S0.2d 262, 266 (Miss. 1990)).
"Therefore, when interpreting a contract, the court's concern is not nearly so much with what the parties
may have intended but with what they said, Snce the words employed are by far the best resource for
ascertaining the intent and assgning meaning with fairess and accurecy.' " 1d. (quoting Simmons v.
Bank of Miss., 593 So.2d 40, 42-43 (Miss. 1992)). Contracts must be interpreted by objective, not

ubjective Sandards, therefore ™[ c]ourts mugt ascartain the meaning of the language actudly used, and not

'some possible but unexpressed intent of the parties” " | P Timberlands Operating Co. v. Denmiss
Corp., 726 So.2d 96, 105 (Miss. 1998) (quoting Cherry v. Anthony, Gibbs, Sage, 501 So.2d 416,
416 (Miss 1987)). The parties disagreement over the meaning of aword of provison, done, does not
render an indrumeant ambiguous | P Timberlands Operating Co., Ltd., 726 So.2d a 105 (citing
Whittington v. Whittington, 608 So.2d 1274, 1278 (Miss. 1992)).

130.  Wheninterpreting the written language of a contract the court should gpply " ‘correct English
oefiniion[y and languege usage.' " Pursue Energy Corp., 558 So.2d a 352 (quoting Thornhill, 523
So.2d & 1007 (Robertson, J,, concurring in denid of rehearing)) See also Knox v. Shell Western E
& P, Inc, 531 So.2d 1181, 1189 (Miss. 1988) (Robertson, J., concurring)). “In other words, an
ingrument should be congtrued in amanner ‘which meakes senseto an intdligent laymen familiar only with
the badcs of English languege' " 1d. (holding a sentence should not be given an atificd 'diagramed
meeningwhenitsideaisreasonably dear’) (citing Hender son v. State, 445 So.2d 1364, 1366-68 (Miss.
1984)).

131.  Applyingthese contract prindpleshereleedsto the condlusion thet the contract between Clint and

Scottyeisunambiguous.  Theonly phrase suggested by Scottye and the chancellor to creste ambiguity
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is "'less the bdance due on the Met Life deat.” There is nothing ambiguous about this phrase. Scottye
argues that "badance’ as used means one hdf of the badance due to Met Life. As was Sated earlier
"[cJourtsmust ascertain themeaning of thelanguage actudly used, and not 'some possible but unexpressed
intent of theparties" 1P Timberlands Operating Co., 726 So.2da 105 (quoting Cherry, 501 So.2d
a 416). Her presant intent may have been for "bdance" to mean one hdf of thebdancedueto Met Life,
but thet isnot whet her offer dated. Her offer gated: "$1,062,500 lessthe bdance dueto Met Life" The
courtsare" concerned with what contracting partieshave said to each, not some secret thought of one [thet
was] not communicated totheather.” Quating Miss. State Highway Comm'n v. Patter son Enters.,
Ltd., 627 So0.2d 261, 263 (Miss. 1993); Palmere v. Curtis, 789 So.2d 126, 131 (Miss. Ct. App.
2001).

132. "Bdance'isddfined toindude"theremainder or rest;” "equdity between thetotasof thetwo Sdes
of an account;” "“the difference between the debit totd and the credit totd of an account;” and "unpaid
difference represented by the excess of debits over credits” Random House Webster's Unabridged

Dictionary 157 (2d ed. 1998). Under theseddfinition, "balance’ doesnat meanwhat Scottyeisassarting.

133.  The Court of Appeds has interpreted the meaning of "may" in reference to a temporary loan
requirement to subdtitute for the equiity in the buyer's home that was otherwise necessary for the sdeto
occur. Langston v. Taylor, 766 So.2d 66, 67 (Miss. Ct. App. 2000). Therethe court held that "[alny
ambiguity was resolved in favor of the naturd meening of theuse of 'may. " 1 d. Therefore, thecourt held
that the purchasers did not breach ther purchase agreement by failing to seek the bridgeloan. 1d. at 66.
Thisisgmilar to the present case. The homeowner in Langston meant for "may* toindudean abligaion

for the purchasersto secure abridge loan, but the court refused to infer that meaning. Here Scottye asks

14



this Court toinfer thet "balance’ meansone hdf of the bdlancedueMet Life. If sheintended thet "belance”
have that meaning, she should have induded thet wording in her offer.
134.  BEven goplying the legd definition of balance, there can be no recondliation with what Scottye
dams "Bdance' isdefined as"[t]o compute the difference between the debits and credits; [t]o equdize
innumber, force, or effect; or to bring into proportion; [and] [tjo measure competing interests and offst
them appropriatdy.” Black'sLaw Dictionary 111 (7th ed. 2000). Once Clint unequivocaly acoepted
Scottye's offer, the contract was formed and theteamswerein place. There is nothing ambiguous about
theword "bdance” Soottyejust medeamisiakeinthewording of her offer; but thewording itsdf wasnot
ambiguous. This Court has Sated that "equity will not act to rescind a contract where the misteke was
induced by the negligence of the party seeking rescisson.” Turner v. Terry, 799 So.2d 25, 36 (Miss.
2001).
1135.  Under thefour cornersrule, thereisno ambiguity, and the contract isdear. "When aningrument's
subgtance is determined to be dear and unambiguous, the parties intent must be effectuated.” Pursue
Energy Corp., 558 So.2d a 352 (citing Pfisterer, 320 So.2d a 384 (holding that an insrument thet
is "dear, definite, expliat, harmonious in dl its provisons and is free from ambiguity” must be "given
effect.”)). Since no ambiguity exigts, the contract should be enforced.

B. CANONS OF CONSTRUCTION
136. Evenassuming an ambiguity in the contract exigs, gpplying the goplicable canons
of condruction Hill leedsto the condusion that the contract must be enforced. " Application of ‘canons of
condruction may provide a court with an objective inference of the partiesintet.” Pursue Energy
Corp., 558 So.2d a& 353. Onesuch canonisdaed as"unceartainties should be resolved againg the party
who prepared the indrument.” 1d. a 352 (ating Clark, 351 So.2d at 1334-35)). "[I]n a case where

15



language of an atherwise enforceghble contract is subject to more than one far reading, we will give thet
languege the reeding most favorable to the non-drafting party.” Theobald v. Nosser, 752 So.2d 1036,
1041 (Miss 1999) (citing Leach, 586 So.2d &t 801-02).

137.  Scottyesatorney prepared the offer. Clint accepted the offer and used her exact wordinginhis
acceptance letter.  Scottye's own attorney tedtified that she sat out the asking price, and he merdy
condensad it to writing. Any ambiguity asto the meaning of "baance’ should be resolved in Clint'sfavor
ance he was the non-drafting party. Applying these prindples, the contract should be enforced aswritten.

C. PAROL EVIDENCE

138.  The chancdlor dlowed the testimony of the atorneys who prepared the offer and accepted the
offer. Thistestimony is parol evidence. It isawdl-sattled principle of contract law that parol evidence
should never be admitted where the terms of a contract are dear and unambiguous Turner, 799 So.2d
a 32 (dting Estate of Parker v. Dorchack, 673 So.2d 1379, 1392 (Miss. 1996)). One of the
fundamenta principles of contract law isthat parol evidence will not bereceived to vary or dter theterms
of awritten agreement thet isintended to express the entire agreement of the parties on the subject metter
a hand. Grenada Auto Co. v. Waldrop, 188 Miss. 468, 471, 195 So. 491, 492 (1940); Perrault
v. White Sewing Mach. Co., 157 Miss. 167, 176, 127 S0.271, 274 (1930); Edrington v. Stephens,
148 Miss. 583, 586, 114 S0.387, 389 (1927); Kerr v. Calvit, 1 Miss. 115, 118 (Miss. 1822); Housing
Auth., City of Laurel v. Galtin, 738 So.2d 249, 251 (Miss. Ct. App. 1998). " 'Pardl evidence asto
surrounding drcumdtances and intent may be brought in where the contract is ambiguous, but where. . .
the contract [ig found to be unambiguous it has no place " Heritage Cablevision v. New Albany

Elec. Power System, 646 So.2d 1305, 1313 (Miss. 1994) (quoting Cherry, 501 So.2d a 419).
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Additiondly, paral evidence hasno place until after the court haslooked to thefour cornersof the contract
and the gpplied the canons of contract congruction. Pursue Energy Corp., 558 So.2d a 352); Martin
v. Fly Timber Co., 825 S0.2d 691, 695 (Miss. Ct. App. 2002). InFrierson v. Delta Outdoor, I nc.,
794 S0.2d 220, 224 (Miss. 2001) and Cooper v. Crabb, 587 So.2d 236, 241 (Miss. 1991), thisCourt
hdd thet the rule againg the admissihility of pardl evidence when acontract isunambiguousis "not merdy
arule of evidence, but isone of substantivelaw.”
139.  Herethechancdlor'sdecison wasbased on parol evidence. Sncethe contract was unambiguous,
parol evidence should not have been admitted. Furthermore, paral evidencewas not used hereto explain
the terms of the contract but to vary theterms of the contract. Thereisno plausble way thet thetestimony
of Scottyes atorney can be seen as an atempt to explain "bdance™ 1t would be absurd to assart that
"bdance’ could meanone hdf thebdance™ If that was her intent she should have induded thet wording
inher offer. Scottyesatemptsto condrue"baance' to meen "onehdf thebdance' arean attempt to vary
the terms of the contract through the use of paral evidence. In any evertt, pard evidence should not have
been admitted.
140. Theright to make and enforce acontract is fundamentd in our society.
It isfundamentd that the right to make contracts pertaining to businessis one of

the rights guaranteed by the law of the land, and especidly the fourteenth

amendment to the Condtitution of the United States. Unless the parties deding

with the subject-matter by their conduct modify or change the contract originaly

meade, or 0 act inreferenceto it asto make it inconggent for aparty todam or

rely upon the contract contrary to its agreement and dipulations, it must be

enforced as written.
Jonesv. Mississippi Farms. Co., 76 So. a 883. This Court has Sated thet * [t]he right to contract
Is fundamentd to our jurisprudence and absent mutud mistake, fraud and/or illegdity, the courts do not

have the authority to modify, add to, or subtract from the terms of the contract vaidly executed between
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two parties' " Wallace v. United Mississippi Bank, 726 So.2d 578, 584 (Miss. 1998) (quoting
First Nat'l| Bank of Vicksburgv. Caruthers, 443 So.2d 861, 864 (Miss. 1983)). " 'Contractsare
solemn obligations and it is not the function of the courts to miake contracts for parties, but rather to give
effect to them aswritten.' " Miller v. Mississippi Stone Co., 379 So.2d 919 (Miss 1980) (quoting
Robertsv. Corum, 236 Miss. 809, 815, 112 So.2d 550, 556 (Miss. 1959)).?

. THE FACTS DO NOT SUPPORT A FINDING OF UNILATERAL
MISTAKE ENTITLING SCOTTYE R.HOOKER TO RESCISSION.

141.  The mgority erroneoudy holds that the chancdlor correctly found that Scottye is entitled to
rescisson of the contract due to unilaterd midake. "Missssppi courts require that unilateral misake, like
mutuel mistake, be proven beyond a reasonable doubt.” Crosby-Mississippi Resources, Ltd. v.
Prosper Energy Corp., 974 F.2d 612, 616 (5th Cir. 1992) (citing Terre Haute Cooperage V.
Branscome, 203 Miss. 493, 540, 35 S0.2d 537, 540 (1948) (holding that adam of unilaterd mistake
mug be proven beyond a reasonable doubt)). It is obvious from areview of the record, thet there is
insufficent evidence to prove "beyond areasonable doubt” that a unilatera mistake was committed.

42.  ThisCourtis nat in the habit of granting rescisson of a contract due to unilaterd misteke. " 'But
where the migake is of S0 fundamentd a character, that the minds of the parties have never, in fact, met;
or where an unconscionable advantage has been gained, by mere misiake or misgpprehenson; and there
was no grass negligence on the part of the plaintiff, ether in faling into the error, or in not sconer daming
redress; and no intervening rights have accrued; and the parties may il be placed in satu quo; equity will

interfere, in its discretion, in order to prevent intolerable injudtice’ " Miss. State Bldg. Comm'n v.

2 This holding is consistent with this Court's recent decision regarding the admission of parol
evidencein I n the Matter of the Estate of Fitzner v. Fitzner, 2001-CA-01898-SCT.
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Becknell, 329 So.2d 57, 60-61 (Miss. 1976) (quoting State Highway Comm'n v. State

Construction Co., 203 Or. 414, 435; 280 P.2d 370, 380 (Or. 1955)). Thetestismore undersandable

if laid out asfactors. In order to obtain rescisson due to unilaterd mistake, a party must show either

Id.

@)

@

The migake is 0 fundamentd thet the parties minds never met plus

(@ therewas no gross negligence on the pat of the plaintiff, ether in faling into
the eror, or in not sooner daiming redress and

(b) no intervening rights have accrued, and

(©) the partiesmay ill be placed in the satu quo.

That an unconscionable advantage has been ganed, by mere misakeor
misgpprehenson plus

(@ therewas no gross negligence on the part of the plantiff, ather in fdling into
the error, or in not sooner daiming redress and

(b) nointervening rights have accrued, and

(c) the parties may dill be placed in the Satu quo.

3.  Under thefird test, Scottyeisnot entitled to rescisson based on unilaterd misake. Asdiscussd

above, there was an offer and acceptance. The mere fact that Scottye now retracts here the stated price

and wishesto changeit, does not meen that therewas no "meeting of theminds'. Likewise, evenif Soottye

intended "balance’ to meen onehdf of the balance of the Met Life delt, she should haveinduded language

to thet effect in her offer. Thisamountsto inexcusable negligence.

44.  Under the second test, Scottyeisnot entitled to rescission based on unilaterd mistake. Therewas

no unconscionable advantage gained by the midake or misgoprehenson. The only concavable argument

for unconscionableadvantageisthat Clint isgetting land at bel ow gppraisal dueto Soottye setting her sdling

price bdow market value. But this Court has held that inedeguacy of condderation done, will not entitle
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aparty to rescisson onthebassof unconscionahility. Johnson v. Brewer, 427 So.2d 118, 125 (Miss.
1983) (ating Foster v. Pugh, 20 Miss 12 S& M 416, 422 (1849)).

145.  InJohnson, the court found that inadequiate cons deration coupled with fraud entitled the plaintiffs
torescisson of aminerd lease. 427 So.2d 118. The Court found that fraud or oppresson, when coupled
withinadequate cong deration rendersacontract unconscionable. | d. a 125. Furthermore, thisCourt has
hdd that "there may be cases where rdief may be proper if ‘enforcement of the contract would be
unconscionable,' yet only wherethe party making the mistake ‘wasin the exercise of reasonablediligence”
Hunt v. Davis, 208 Miss. 710, 45 So.2d 350, 352 (1950) (quoting Butterfield Lumber Co. v. Guy,
92 Miss 361, 364, 46 So. 78, 80 (1908)). "A mere improvident contract suppliesno bess” 1d. Here
we have an "improvident contract” with no fraud or oppresson.

146. Furthermore, "[t]he law will not weigh the quantum of condderaion in acontract, and solong as
it issomething of red vaueintheeyesof thelaw itisauffident." Matter of Johnson'sWill, 351 So.2d
1339, 1341 (Miss. 1977) (quoting Ogle v. Durley, 223 Miss. 32, 43, 77 So0.2d 688, 693 (1955)).
Scottye set her purchase pricewith no gopraisd and no hdp fromaqudified red edateexpert. She chose
the amount of congderation. This Court should not alow her to retract her offer because shenow fedsthe
purchese priceisinadequate. It isworth noting that her atorney tedtified thet Scottye did not require an
goprasa o expat advice before conveying her fishing and hunting interests  Additiondly, he
acknowledged that the hunting and fishing rights were worth more then the legdl bills the trade was meent
to compensate him for.

147.  The mgority rdieson Becknell, for the propostion thet a unilaterd migtake occurred. It is

argued that Soottyes migake was an "honest midake' as in Becknell desarving of rescisson.  In
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Becknell acondruction company submitted an erroneous bid to the State Building Commisson. 329
So.2d a 57. This Court found that the bid was for less than the cost necessary for condruction and was
due to an honedt, yet negligent, midake of the condruction company. 1d. a 61. Animportant deciding
factor for this Court wasthet of public policy with respect to bidsfor sateand/or government congtruction
projects. Id. & 62. 1t would not bein the public's best interest to drive a condruction company out of
busnesshby enforaing an erronecus bid for the condtruction of agovernment project. Here, weare deding
with two individuas engeged in a private and arms length transaction. There is no public interest to be
protected asin Becknell. The contracting parties should be freeto reach whatever ded they seefit and
have full assurance that therr mutud obligationswill be enforced.
148. Soottye made a bad ded but thet fact done does not make her desarving of rescission due to
unilaterd migtake. " TT]his court has been liberd in reviewing transactions where one party might have
the advantage over ancther party in experience, knowledge, and wisdom; but in the absence of fraud,
decet, or fidudary rdations of some kind, the court cannat rdlieve a person from the consequences of his
acts merdy because he has not acted prudently or diligently aout his contracts or other matters” ™
Johnson, 427 So.2d a 125 (quoting Fornea v. Goodyear Yellow Pine Co., 181 Miss. 50, 65-66,
178 So. 914, 918 (1938)).
9. Themgority hasequity sep forward and give Soattye the bendfit of voiding her "bad ded." While
equity is gppropriate rdief to prevent “inequitable and fundamentaly unjust” outcomes, it does nat follow
that this Court or any court of this State should use equity asa"'re-do" for thosewho decide after thefact
thet they are not satified with the contractud ded they have mede.

1. UNDER APPLICABLE PRINCIPLESOF CONTRACT LAW, THE

CONTRACT IS CLEAR AND DEFINITE, THEREFORE

SUPPORTING A CLAIM FOR SPECIFIC PERFORMANCE.
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150. Ladly, the mgority erroneoudy holds that the chancdlor correctly found thet the
contract was incgpeble of spedific performance.
Bl "Sedfic performance has traditiondly been regarded as aremedy for breach of contract thet is
not amatter of right but of sound judidd discretion.” Frierson, 794 So.2d at 225 (citing Osbournev.
Bullins, 549 So.2d 1337, 1339 (Miss. 1989)). "[W]hereacontracting party can feesbly be givenwha
he bargained for, specific paformanceisthe preferred remedy.” (1d.). This Court hes dated the familiar
gandard for spedific paformance as

Before acourt of equity will enforce a gpedific contract for the sle of lands, the

contract must be gpecific and didinct initsterms and must show with cartainty thet

the minds of the parties have met and mutualy agreed upon dl the detalls There

mugt be an offer upon the one hand an unqudified acceptance of this offer upon

the other; if any of these requigtes be lacking, soedific parformance will not be

declared.
Fowler v. Nunnery, 126 Miss. 510, 89 So. 156, 158 (1921) (quoting Welsh v. Williams, 85Miss.
301, 302, 37 So. 561, 561 (1904)). " A contract is sufficiently definiteif it contains metter which would
enable the court under proper rules of congruction to asoartain its terms, induding condderation of the
generd drcumdances of the parties and if necessary rdevant extringc evidence” Estate of Smith v.
Samuels, 822 So.2d 366, 369-70 (Miss. Ct. App. 2002). "The purchase priceis an essentid term that
mugt be sated with specificity or the contract fails™" Leach, 586 So.2d a 803); Hunt, 741 So.2d at
1014. "[A]nagreement should not be frustrated whereit is possible to reach areasonable and fair result.”

Busching v. Griffin, 542 So.2d 860, 862 (Miss. 1989) (citing Jonesv. McGahey, 187 So.2d 579,

584 (Miss. 1966); Estate of Smith, 822 So.2d at 370.
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152.  dlint accepted Scottyes offer verbatim and under the specific provisons provided for in her offer.
Even the chancdllor recognized this - There was no counter-offer or mis-description.  Here, we are not
dedingwithincondsentindruments. Theoffer and theacoeptanceareidenticd. Eventhechancdlor found
thet there was a"meeting of the minds' with regard to the offer and acceptance,

153. Onthissubjedt, it isworth looking & Estate of Smith and Busching. Estate of Smith dedit
withalandowner's estate who sought rescisson of aland sde option contract after having second thoughts
about the purchase price. 822 So.2d a 370. The court reasoned that dlowing such rescisson would be
inequitable. Id. Likewise Busching dedt with a landowner who repudiated a land contract after
disocovering thet the price fel bdow market value. 542 So.2d at 860. This Court opined thet if it let the
landowner off the hook the "integrity and enforceghility of written contracts would be greetly doubted.”
I d. at 866.

4. Theland invalved in this e is vary unique to Clint. It has been in his family for years. He
intended to keep theland in hisfamily. Scottye, on the other hand, has dreedy digposed of some of the
landsrightsby sdlling the hunting and fishing rightsto her attorneys. Shehasexhibited no sentimentd family
connection to theland. After all, she traded her hunting and fishing rights to pay her legd bills

155.  The mgority places great weight on the fact thet if this contract is enforced, Scottye will lose
$230,000, because thet is Clint's one hdf (%2 of the delat which she would be paying. Thisis of no
consequence. InTaylor v. Firestone Tire & Rubber Co., 519 So.2d 436 (Miss. 1988), this Court
enforced a sttlement agresment whereby the plantiff only recaived $2,000 for a persond injury dam,
despite the fact that the plaintiff had incurred $6,500 inmedicd expenses. | d. a 437-38.  Scottye made
abad ded or her atorney falled to daify the offer. In dther event, neither migtake entitles her to
rescisson. "[T]he merefact that the defendant made a bad trade or bargain is not sufficient to defeat an
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obligationof specific parformance™ Clinton Serv. Co. v. Thornton, 233 Miss. 1, 11, 100 So.2d 863,
867 (1959).

156. The Chancdlor ered in granting rescisson of the agresment between Clint and Scottye. The
Chancdlor's judgment should be remanded for entry of a judgment granting specific performance of the
agreament.

57. Fortheereasons, | dissent.
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